STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF HEALTH, BQOARD OF

PHYSI CAL THERAPY PRACTI CE,
Petitioner,

VS. Case No. 00-4728PL

TINA MARI E PATE

Respondent .

N N N N N N N N N N N

RECOVMENDED ORDER

Pursuant to notice, the D vision of Adm nistrative
Hearings, by its duly-designated Adm nistrative Law Judge
Jeff B. Cark, held a formal hearing in this case on
February 12, 2001, in Viera, Florida.

APPEARANCES

For Petitioner: Mary Denise O Brien, Esquire
Agency for Health Care Administration
Post O fice Box 14229
Mail Stop 39
Tal | ahassee, Florida 32317-4229

For Respondent: Herbert Allen, Jr., Esquire
2000 H ghway AlA, 2nd Fl oor
| ndi an Har bour Beach, Florida 32937-3525

STATEMENT OF THE | SSUES

Whet her Tina Pate viol ated Subsection 486.125(1) (b),
Florida Statutes, by conmmtting deceit in obtaining a |icense as

a physical therapist, and, if so, what penalty should be



i nposed; and whet her Tina Pate violated Subsection
455.624(1)(w), Florida Statutes, for failing to report to the
Board of Physical Therapy her conviction of aggravated child
abuse, and, if so, what penalty should be inposed.

PRELI M NARY STATEMENT

On June 28, 2000, the Agency for Health Care Adm nistration
(AHCA), Board of Physical Therapy Practice, filed an
Adm ni strative Conpl aint agai nst Respondent, Tina Pate (Pate),
all eging that Pate viol ated Subsections 486.125(1)(b) and
455.624(1)(w), Florida Statutes. The Adm nistrative Conpl ai nt
was filed wth the Division of Adm nistrative Hearings on
Novenber 21, 2000. On Decenber 6, 2000, an order setting fina
hearing for February 2, 2001, was entered. On AHCA's notion, a
new hearing date was set for February 12, 2001

Pate was the only witness and testified for herself and
AHCA.

AHCA submtted the following two exhibits into evidence:

1. Application for licensure as a Physical Therapist of
Tina Marie Pate.

2. Information dated Novenber 7, 1978, and Order
W t hhol di ng Adj udi cation of Guilt and Pl aci ng Def endant on
Probati on, dated August 17, 1979, in the case of State of

Florida vs. Tina Pate; in the Crcuit Court for the Sixth




Judicial Grcuit of Florida, In and For Pasco County, Case
No. 7800963FAWS.

Pate submtted the following two exhibits into evidence:

1. Exenption Application package (10 pages).

2. Letter dated February 24, 1999, from Joe Baker, Florida
Department of Health, Bureau Chief, Health Care Practitioner
Regul ation, to Tina M Pate.

No transcript of the hearing was ordered. Both parties
subm tted Proposed Recommended Orders, which have been
considered in rendering this Reconmended Order.

FI NDI NGS OF FACT

Based on the testinony of Pate and the evidence submtted,
the follow ng findings of fact are nade:

1. At all times material, Pate held a license as a
Physi cal Therapist in the State of Florida.

2. The Departnment of Health, through the Board of Physi cal
Therapy Practice, is the state agency that |icenses and has
regul atory jurisdiction of physical therapists. As authorized
by Florida Statutes, AHCA perforns investigative and
prosecutorial services for the Departnent of Health.

3. Pate pled nolo contendere to a charge of aggravated

child abuse in 1979. Aggravated child abuse is a felony (AHCA

Exhibit 2).



4. Pate applied for a physical therapy |icense on
August 1, 1996.

5. The license application contained, anong other things,
the follow ng question: "12. Have you ever been convicted or
found guilty of a felony, regardless of adjudication? (A plea

of nolo contendere shall create a rebuttable presunption of

guilt to the underlying crimnal charges)." Pate answered "No"
to this question.

6. Pate testified that she was advi sed and that she
bel i eved t hat havi ng successfully conpleted three years of
probation that her record would be expunged. She further
testified that because she found Question 12 and anot her
guestion on the application regarding crimnal convictions
confusi ng, she sought |egal counsel prior to answering the
guestions and answered the question as counsel ed.

7. In this particular factual situation, based on the
nature of the felony, the text of the question, the counsel she
received, and her m staken belief that the record of crimna
convi ction had been expunged, Pate's incorrect answer to
Question 12 was not deceitful.

8. Late in 1998, Pate discovered, as a result of an
investigation by a prospective enployer, that the 1979 nolo

contendere plea was still a matter of public record.



9.

On February 15, 1999, Pate applied to AHCA for an

exenption hearing. Subsection 400.215(4)(b), Florida Statutes,

st at es:

10.

11.

(b) As provided in s. 435.07 the
appropriate regulatory board within the
Departnent of Health, or that departnent
itself when there is no board, may grant an
exenption fromdisqualification to an
enpl oyee or prospective enpl oyee who is
subject to this section and who has received
a professional |license or certification from
the Departnent of Health or a regulatory
board within that departnent.

Subsection 435.07(1), Florida Statutes, states:

(1) The appropriate |licensing agency may
grant to any enpl oyee ot herw se disqualified
from enpl oynent an exenption from
di squalification for:

(a) Felonies commtted nore than 3 years
prior to the date of disqualification

In response to Pate's request for exenption hearing,

M. Joe Baker, Acting Bureau Chief, Heath Care Practitioner

Regul ation, by letter dated February 24, 1999, granted her

request stating, "an exenption fromdisqualification for the

above disqualifying offense(s) is granted.™

12.

Subsection 456.072(1)(w), Florida Statutes, states:

(1) The following acts shall constitute
grounds for which the disciplinary actions
specified in subsection (2) may be taken:

* * *

(w) Failing to report to the board, or
the departnent if there is no board, in
witing wwthin 30 days after the |icensee



has been convicted or found guilty of, or
entered a plea of nolo contendere to,
regardl ess of adjudication, a crine in any
jurisdiction. Convictions, findings,

adj udi cations, and pleas entered into prior
to the enactnent of this paragraph nust be
reported in witing to the board, or
departnent if there is no board, on or
before October 1, 1999.

13. Wile she was preparing her request for exenption
hearing, Pate had tel ephone conversations at the Board of Health
wi th an individual she identified as Kay Howerton, who Pate
bel i eved had reviewed her request for exenption hearing.

14. Pate's request for exenption hearing contains specific

reference to her plea of nolo contendere to the Novenber 3,

1978, Pasco County, Florida, charge of aggravated child abuse.
15. It is not unreasonable for a lay person, having nade
an application to AHCA for an exenption fromlicensure

di squalification for having pled nolo contendere to aggravated

child abuse, and having received a letter fromthe Board of
Heal th granting her the exenption, to believe that she had

reported her plea of nolo contendere to the Board in witing as

requi red by Subsection 456.072(1)(w), Florida Statutes.

CONCLUSI ONS OF LAW

16. The Division of Admi nistrative Hearings has
jurisdiction over the parties and the subject matter. Section

120.57(1), Florida Statutes.



17. AHCA has the burden of proving by clear and convi ncing
evi dence that Pate viol ated Subsections 486.125(1)(b) and
455.624(1)(w), Florida Statutes, as alleged in the
Adm ni strative Conpl aint dated June 28, 2000. Ferris v.
Turlington, 510 So. 2d 292 (Fla. 1st DCA 1987).

18. AHCA all eges that Pate viol ated
Subsection 486.125(1)(b), Florida Statutes, by "Having
commtted . . . deceit in obtaining a |license as a physi cal
therapist . . . ." Pate's testinony regarding her notive for
answering "No" to the question of crimnal conviction does not
reflect "deceit."” AHCA has failed to prove by clear and
convi nci ng evidence that Pate viol ated Subsection 486.125(1)(b),
Fl orida Statutes.

19. By providing ACHA and the Board of Health witten

information regardi ng her plea of nolo contendere to the charge

of aggravated child abuse, which resulted in an exenption from
Iicensure disqualification, Pate effectively conplied with
Subsection 455.624(1)(w), Florida Statutes.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Departnment of Heal th, Board of
Physi cal Therapy Practice, find Tina Pate not guilty of having

vi ol at ed Subsections 486.12(1)(b) and 455.624(1)(w), Florida



Statutes, and dism ss the Adm nistrative Conplaint filed agai nst
her.
DONE AND ENTERED this 9th day of March, 2001, in

Tal | ahassee, Leon County, Florida.

JEFF B. CLARK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Bui | di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwmv. doah. state. fl.us

Filed with the Clerk of the

Di vision of Adm nistrative Hearings
this 9th day of March, 2001

COPI ES FURNI SHED,

Herbert Allen, Jr., Esquire
2000 Hi ghway Al1A, 2nd Fl oor
| ndi an Har bour Beach, Florida 32937-3525

Mary Denise O Brien, Esquire

Agency for Health Care Adm nistration
Post O fice Box 14229

Mai |l Stop 39

Tal | ahassee, Florida 32317-4229

Dr. Kaye Howerton, Executive Director
Board of Physical Therapy Practice
Departnent of Health

4052 Bal d Cypress Wy, Bin

Tal | ahassee, Florida 32399-1701

Theodore M Henderson, Agency derk
Department of Health

4052 Bal d Cypress Way, Bin A02

Tal | ahassee, Florida 32399-1701



WIlliamW Large, Ceneral Counsel
Departnent of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions within
15 days fromthe date of this Recommended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.



